ICJI 920 INFAMOUS CRIME AGAINST NATURE

INSTRUCTION NO.        

In order for the defendant to be guilty of the Infamous Crime Against Nature, the state must prove each of the following:


1. On or about [date]


2. in the state of Idaho


3. the defendant [name] engaged in conduct consisting of the penetration, however, slight, of


[the defendant's penis into the [anal opening] [oral opening] of [name of person].

[or]


the defendant's [anal opening] [oral opening] by the penis of [name of person].

[or]


[the defendant's penis into the [anal opening] [oral opening] [genital opening] of [description of animal].

[or]


the defendant's [anal opening] [oral opening] [genital opening] by the penis of [description of animal].


If any of the above has not been proven beyond a reasonable doubt, you must find the defendant not guilty.  If each of the above has been proven beyond a reasonable doubt, then you must find the defendant guilty.

Comment

I.C. §§ 18–6605 & 18–6606.

Under the common law, "the infamous crime against nature" was the same as sodomy and it consisted of sexual intercourse in any bodily opening between a human and an animal and anal intercourse between humans. People v. Martinez, 188 Cal.App.3d 19, 232 Cal. Rptr. 736 (Ct. App. 1986). In State v. Altwater, 29 Idaho 107, 157 P. 256 (1916), the Idaho Supreme Court held that IC § 18–6605 also prohibits fellatio.

Whether IC § 18–6605 prohibits cunnilingus has not been decided by an appellate court in Idaho, and courts in other jurisdictions are divided on whether a statute prohibiting the "crime against nature" also prohibits cunnilingus. Some courts which have expanded the common law definition of sodomy to include fellatio have held that it does not include cunnilingus, i.e., Herring v. State, 46 S.E. 876 (Ga. 1904) (sodomy includes fellatio); Thompson v. Aldredge, 200 S.E. 799 (Ga. 1939) (sodomy does not include cunnilingus); Honselman v. People, 48 N.E. 304 (Ill. 1897) (infamous crime against nature includes fellatio); People v. Smith, 101 N.E. 957 (Ill. 1913) (infamous crime against nature does not include cunnilingus). Other courts have expanded the definition to include cunnilingus, i.e., Warner v. State, 489 P.2d 526 (Okla. Crim. App. 1971).

Some penetration, however slight, must occur in order to commit the crime against nature. IC § 18–6606; People v. Martinez, 188 Cal.App.3d 19, 232 Cal. Rptr. 736 (Ct. App. 1986); Hicks v. State, 713 P.2d 18 (Okla. Crim. App. 1986).
